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DETAILED ACTION 
Election/Restrictions 

Applicant's election of Invention 1 and species 3 in the reply filed on 5/15/06 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) The invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

Claims 1-18, 21, 22, 28-35, and 37-49, are rejected under 35 U.S.C. 102(b) as 
being anticipated by United States Patent Application Publication 2002/0040243 A1 
Attali et al. 

In regards to claims 1-18, 21, 22, 28-35, 37-39, and 49, Attali discloses the same 
invention being a expandable spinal implant comprising a body 1 having a substantially 
parallelepiped configuration (shown in figures 3A 4A and 5A) and a plurality of exterior 
anchor ridges (shown in figure 3C), a plurality of movable members 5 defining a 
generally rectangular cross section (shown in figures 3A 4A and 5A) a planar inner 
surface tapered upward (shown in figures 3A and 9) and a retention element comprising 
flanges and ridges on opposite sides of movable members located at their tip (shown in 
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figure 9). a plurality of apertures 10 defined by the planar surfaces, an expansion 
member 2, an inner chamber 9, and a fixed end 7. 

In regards to claims 40-48, Attali discloses the same invention being an 
expandable spinal implant described further comprising an expansion member with a 
substantially rectangular outer cross section. The cross section would be rectangular 
shaped if the expansion member were cut along any of the dimension lines shown in 
figures 12A 13Aand 14A. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 19, 20, 24, 25, and 36 are rejected under 35 U.S.C. 103 as being 
unpatentable over Attali in view of United States Patent Application Publication 
2002/0045945 A1 Liu et al. 

Attali discloses the invention substantially as claimed being an expandable spinal 
implant described above. However, Attali does not disclose that the interior cavity is 
coated in a bone growth substance of that the device is made of a composite polymer. 

Liu teaches the use of an expandable spinal implant made of composite 
polymers [0054] having a bone morphogenic protein coating within its inner cavity in the 
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same field of endeavor for the purpose of providing an implant that is better accepted 
within the body that promotes further ingrown of bone. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to combine the composite polymers and bone morphogenic protein 
coating taught by Liu with expandable implant of Attali in order to provide an implant 
that will fuse into the spine and securely anchored. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christopher D. Prone whose telephone number is (571) 

272- 6085. The examiner can normally be reached on Monday Through Fri 8:30 to 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on (571) 272-4754. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more Information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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